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We hold these truths to be self-evident, that all men are created equal, that
they are endowed by their Creator with certain unalienable Rights. That
Governments derivie] their Just powers from the consent of the governed.
That whenever any Form of Government becomes destructive of [its] ends, itis
the right of the People to alter or abolish it, and to institute new Government,
laying its foundations on such principles and organizing its Powers in such
form, as to them shall seem most likely to effect their Safety and Happiness.

IF UNDERSTOOD--and taken serioudy--these words from the Declaration of
Independence require a fundamental rethinking of conventional understandings of the
U.S. Constitution. Concretely: the U.S. Constitution is afar more mgoritarian and
populist document than we have generally thought; and We the People of the United
States have alegal right to alter our government--to amend our Constitution--viaa
majoritarian and populist mechanism akin to a national referendum, even though that

mechanism is not explicitly specified in Article V. 1
What Article V Does Not Say and Cannot Do

Let usfirst consider the text of ArticleV 2 and., more particularly, what it does not say: that it
isthe only way to amend the Constitution. Of course, we often read the enumeration of
one mode (or in this case four modes, if we multiply the two Article V mechanisms for
proposing amendments by the two Article V mechanisms for ratifying them) asimpliedly
precluding any other modes. Congress, for example, cannot pass laws other than via
bicameralism and presentment. But there is an aternative way of understanding the
implied exclusivity of ArticleV. It enumerates the only mode(s) by which ordinary

gover nment-- Congress and state legid atures--can change the Constitution, and thereby
free themselves from various limits on their power imposed by the Constitution itself.
(Without Article V, government would have no such power.) 3 But under this aternative
view, Article V nowhere prevents the People themselves, acting apart from ordinary
government, from exercising their legal right to ater or abolish government, viathe
proper legal procedures. Article V presupposes this background right of the People, and
does nothing to interfere with it. It merely specifies how ordinary government can amend
the Constitution without recurring to the People themselves, the true and sovereign source
of al lawful power.

The conventiona view of Article V seesit as implementing Jefferson’s formulation of
consent by the governed, rather than supplementing it; but this makes hash of Jefferson's
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language and logic. ArticleV is government- driven: If exclusive, it gives ordinary
government officials-- Congress and state legislatures--a monopoly on initiating the
process of congtitutional amendment. By contrast, Jefferson's self-evident truth is People-
driven. It cannot be satisfied by a government monopoly on amendment, for the
government might smply block any constitutional change that limits government's power,
even if strongly desired by the People. (Elections for government officials do not solve
this problem; in the 1780s, not all members of the polity were even digible to vote for,
say, state senators, who in turn helped elect U.S. senators; but all members of the polity--
"freemen,” in 1787--were by definition part of "the People” eligible to participate in
People-driven congtitutional change.) 4

Second, and related, Article V isminoritarian. Precisely because ordinary government is
distrusted, it may not amend the Constitution without amassing an extraordinary bloc of
government officials. A mere minority of officials may often stymie constitutional
change. But aswe shall see below, Jefferson's self-evident truth was universally
understood in 1787 as majoritarian. A simple mgority of the People themselves--
members of the polity--had alegal right to alter government and amend constitutions. If
exclusive, Article V betrays thisright.

There are, then, two plausible interpretations of Article V: (1) the conventional reading
that it enumerates the only mode(s) by which the Constitution may be amended, and (2)
an alternative reading that it enumerates the only mode(s) by which ordinary government
may amend the Congtitution. How shall we decide which is the better reading? By
widening our focus beyond the narrow text of Article V, to consider other parts of the
origina Constitution, various glossing provisions of the federa Bill of Rights, and various
Article V analogues in state constitutions.

Widening our frame will also help cure an underlying anxiety that, | think, may wrongly
tilt lawyers toward the conventional reading of Article V exclusivity. The Constitution is
supreme law, and the legal rules it establishes for its own amendment are of unsurpassed
importance, for these rules define the conditions under which al other constitutional
norms may be legally displaced. It iscomforting to believe that Article V lays down these
al-important legal rules with precision. If we stick close to ArticleV, we are safe; if we
go beyond it, we are at sea.

But thisisan opticd illusion. ArticleV isfar less precise than we might expect. What
voting rule must an Article V proposing convention follow? What apportionment ratio?
Can an amendment modify the rules of amendment themselves? If so, couldn't the "equa
suffrage” rules be easily evaded by two successive "ordinary” amendments, the first of
which repealed the equal suffrage rules of Article V, and the second of which
reapportioned the Senate? Could alegitimate anendment generally purport to make itself
(or any other random provision of the Congtitution) immune from further amendment? If
so, wouldn't that clearly violate the legal right of future generations to ater their
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government? Wouldn't the same be true of an amendment that effectively entrenched
itself from further revision by, say, outlawing criticism of existing law? But if that
would be unconstitutional, haven't we in effect made the narrow and hard core of our First

Amendment itself unamendable?
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If determinate answers to these and other questions exit, they lie outside Article V,
narrowly construed--in other provisions of the Constitution, in the overall structure and
popular sovereignty spirit of the document, in the history of its creation and amendment,
and in the history of the creation and amendment of analogous legal documents, such as
state constitutions. And once we consult these sources, we will find that we are in fact not
at sea. The very sources that render Article V rules determinate also clarify the equally
determinate rules for People-driven, mgjoritarian amendment outside Article V. By 1787,
at least, the legal rules underlying Jefferson's right of the People to ater or abolish were
no murkier or more mysterious than those encoded in Article V.

What the Rest of the Constitution Does Say and Do

In considering the "Consgtitution” as a whole, we must remember that it isnot Smply a
text, but an act: the founding and constituting--in the Preambl€'s phrase, the "ordain[ing]"
and "establish[ ing ]"--of a new nation and a new regime of governance. And more: This
act of founding, of constitution, was--and was universally understood to be in 1787--itsalf
an act of "the Peopl€e" exercising and implementing their "self-evident” right to "alter or
abolish" existing government "and to institute new government, laying its foundations on
such principles and organizing its Powersin such form, as to them shall seem most likely
to effect their Safety and Happiness." What does the act of constituting say and do--for it
does by saying and says by doing--about the legal right of We the People to alter or
abolish what We have legally ordained and established?

The Legality of the Constitution

One camp of modern scholars might quickly answer, "Nothing at all." For some claim
that the Consgtitution of 1787 was itself the product of anillegal process; if true, then its
genealogy tells us nothing about the Peopl€e's legal right to alter or abolish. © Under this
"illegal" argument, the Constitution was a second American revolution, different only
from the first, and its 1776 Declaration, in that the second was bloodless.

In contrast to the Declaration, however, the Constitution submitted itself to a popular vote
in each state, under principles of mgjority rule. Unlike American Loyalistsin 1776 who
took up arms against the Declaration, the loyal opposition to the Constitution in 1787
fought the good fight in conventions and not on battlefields. And when outvoted often by
simple mgjorities--anti -Federalists in every single state in the end accepted the outcome
because, deep down, they too understood the Federalists' claim that the Constitution had
been legally ratified. 6

But not before trying to brand the proposed Constitution "illegal” early in the game. The
"illegal" gambit took two forms, but both gambits properly failed.

LEGALITY AND THE CONFEDERATION
The first gambit focused on the inconsistency between Article VI of the proposed
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Constitution and Article X111 of the Articles of Confederation. Begin with Article VI,
the last section of the Constitution, which explainsits first section, the Preamble. The
Preamble says that "We the People do ordain and establish this Constitution,” and Article
VIl says how we do this:

The Ratification of the Convention of nine States shall be sufficient for
the Establishment of this Constitution between the States so ratifying the
same 7

Now contrast Article XIII of the Articles of Confederation:

And the Articles of this confederation shall be inviolably observed by

every state, and the Union shall be perpetual; nor shall any alteration at any
time hereafter be made in any of them; unless such alteration be agreed to
in a congress of the United States, and be afterwards confirmed by the
legidatures of every state.

These provisions are undeniably inconsistent. The Constitution speaks of nine states; the
Articles, of al thirteen. The Constitution relies on state conventions, yet the Articles
require approval by state legidatures. But inconsistency is not illegality. The Articles of
Confederation were nothing more than a tight treaty among thirteen otherwise
independent states--a self-described "firm league of friendship” in which each state
expresdly "retains its sovereignty.” Like the later Congress of Vienna, its "Congress' was
merely an international assembly of ambassadors, sent, recallable, and paid by state
governments with each state casting asingle vote as a state. It nowhere described itself
asa"government” or "legidature,” or its pronouncements as "law." By 1787, the Articles
had been routinely and flagrantly violated on al sides. 8 And under well-established

legal principlesin 1787, these material breaches freed each compacting party--each state--
to disregard the pact, if it so chose. Thus, Blackstone wrote in his best-sdlling
Commentaries that in a"foederate alliance"--that is, a confederation, or league of
otherwise sovereign states--an infringement of fundamental conditions "would certainly
rescind the compact.” 9

Nor does Article XIlI's declaration that "the Union shall be perpetua™ change the analysis,
for in fact this clause was itself yoked to a mandate that the Articles "shal be inviolably
observed by every state." Following standard principles of international law, each of
these yoked mandates was a condition of the other. When inviolable observation lapsed,
so did perpetual union under the Articles. (Indeed, international law principles help
explain why perpetuity and inviolability were pointedly paired.) To put the point another
way, the key point about the Articles was that it was a league, atreaty. The word
perpetual said what kind of league it would be: the strongest, the firmest of leagues--as
leagues go--but a league nonetheless. And the rule Blackstone invoked applied to all
leagues, weak or strong, firm or mushy. In the words of the Swiss jurist Emmerich de
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Vattel, whose Law of Nations was widely read and cited in America, "severa sovereign
and independent states may unite themselves together by a perpetual confederacy without
each in particular ceasing to be a perfect state."10
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Here, then, is a powerful rejoinder to the first "illegal” gambit: The Constitution did not
"illegally” depart from Article X111, because that Article and the other Articles of
Confederation were by 1787 no longer legally binding for any state that chose to exercise
its legal right to rescind the compact. This powerful rgoinder is no mere twentieth
century fabrication. On the contrary, when pressed, leading law-trained friends of the
Constitution repeatedly resorted to this rejoinder in 1787-88.

Space limitations prevent laying out all of the evidence in this venue. Consider, though,
the following four statements by James Madison to the Philadel phia convention, 11 the
first delivered on June 5: "Asfar as the Articles of Union were to be considered asa
Treaty only of a particular sort, among the Governments of Independent States, the
doctrine might be set up that a breach of any one article, by any of the parties, absolved
the other parties from the whole obligation.” 12 And two weeks later: "Clearly, according
to the Expositors of the law of Nations, . . . abreach of any one article, by any one party,
leaves al the other parties at liberty, to consider the whole [compact] as dissolved....
[T]he violations of the federal articles had been numerous & notorious.... He did not wish
to draw any rigid inferences from these observations." 13 On June 30, and more tartly:
"In reply to the appeal of Mr. E. to the faith plighted in the existing federal compact, he
remarked that the party claiming from others an adherence to a common engagement
ought at least to be guiltlessitself of aviolation." 14 And later still, on July 23, when
Madison may well have his copy of Blackstone in hand as he sharply distinguished, as had
Blackstone, "between aleague or treaty, and a Constitution”: "The doctrine laid down by
the law of Nations, in the case of treatiesis that a breach of any one article by any of the
parties, frees the other parties from their engagements. In the case of a union of people
under one Constitution, the nature of the pact has always been understood to exclude such
an interpretation.” 1o

To be sure, substantial political delicacy was involved in making this argument. To
mention only one problem, conclusive establishment of the relevant breaches in effect
dissolving the confederation would have required lots of awkward and nasty finger
pointing--hardly the kind of thing conducive to the launching of a new nation in the spirit
of harmony and goodwill. Madison's arguments, especially when presented publicly later
in The Federalist, were thus restrained and cautious. But politics aside, the argument
was, legally, an apparent winner. Indeed, not a single anti-Federalist, to my knowledge,
contradicted Madison and other Federalists on this key point. 16 When the issue was
joined, the anti-Federalists caved; when pressed to put up or shut up, they shut up. 17

LEGALITY AND STATE CONSTITUTIONS

But the very failure of the first "illegal" gambit leads to the second, far more interesting
one. If indeed the Articles of Confederation were a mere treaty among otherwise
independent nations, 18 we must carefully consider the laws of these nations--the thirteen
states--and their relation to the Constitution. Undeniably, the U.S. Constitution, when
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adopted, would effect important changes in the internal governance of each state. The key
guestion thus became: By what legal right would Article V11 ratification of the
Constitution in the, say, Maryland convention alter the existing Maryland Constitution?
The Maryland Constitution of 1776 had its own explicit amendment clause, and it, too,
looked rather different from the federal Constitution's Article VII:

That this Form of government, and the Declaration of Rights, and no part
thereof, shall be atered, changed, or abolished, unless a bill so to ater,
change or abolish the same shall pass the General Assembly, and be
published at |east three months before a new election, and shall be
confirmed by the General Assembly, after a new election of Delegates, in
the first session after such new election. 19

Note the obvious differences between this Maryland Constitution clause, and the U.S.
Constitution's Article VII. The Maryland clause requires two votes; Article VII, one. The
Maryland clause looks to the ordinary government; Article VI, a specia convention of
the people of Maryland.

Here, then, was the anti-Federaists second "illegal" gambit: (1) The Maryland
Constitution clause specified the exclusive mode by which the Maryland Constitution
could be lawfully altered or abolished. (2) Ratification of the federal Constitution in
Maryland would indeed alter important aspects of the state constitution. But (3) the
Article VII ratification mechanism did not satisfy the Maryland exclusive clause. Thus,
ratification via Article V11 would beillega under preexisting and binding Maryland law.

But once again, the Federalists had a compelling rejoinder.
Popular Sovereignty

In the Philadelphia convention, Maryland's Daniel Carroll "mentioned the mode of

altering the Constitution of Maryland pointed out therein, and that no other mode could be
pursued in that state.” 20  But listen carefully to Madison's bold yet lawyerly reply:

"The difficulty in Maryland was no greater than in other States, where no mode of change
was pointed out by the Constitution.... The people were, in fact, the fountain of al power,
and by resorting to them, all difficulties were got over. They could ater constitutions as

they pleased. It was a principle in the Bills of rights that first principles might be resorted
to.” 21

Whereas Carroll read the Maryland amendment clause as the exclusive mode of lawful
constitutional change--"no other mode could be pursued”--Madison read it more narrowly;
it specified only theway ordinary government could amend the constitution (by two
ordinary votes of two ordinary legislatures) but did not exclude the People themselves--
"the fountain of all power"--from atering or abolishing their government "as they
pleased.” Especially reveaing is Madison's analogy to those sister states of Maryland--

-8--



such as Madison's own Virginia--"where no mode of change was pointed out by the [state]
Constitution." Surely, Madison suggested, that did not mean that the Constitution could
never be changed. It meant only that the People themselves--and not ordinary
government--could amend. And so the addition of the Maryland clause gave ordinary
government an amending power it would not otherwise have had, but it was not best
understood as depriving the People of their preexisting legal right to alter or abolish at
will. For that preexisting right, proclaimed Madison, was one of the "first principles’ of
the legal order. 22

During the ratification period, the Carroll-Madison exchange was in effect reenacted in
severa states--thistimein the public spotlight. Pointing to state constitutions, various
leading anti -Federalists played the "state illegality” card, to be met in turn by Madisonian
responses, including those in The Federalist, Nos. 22, 39, 40, and 78. 23

The most important such response was that of James Wilson during the Pennsylvania
ratifying convention. Though less famous today than some of his companions, Wilson
deserves our most careful attention. He was one of only six men to sign both the
Declaration of Independence and the Constitution. At Philadelphia, he played arole
second--if that--only to Madison. As Gordon Wood has written, Wilson was the
Federalists preeminent popular sovereignty theorist; 24 and it was his hand that first
penned the bold first three words of the Congtitution, "We the People." 25 In the 1780s,
Wilson was universally regarded as perhaps the most brilliant, scholarly, and visionary
lawyer in America; he delivered the most important and celebrated lectures on law ever
given in eighteenth-century America and was a natural choice by President Washington
when picking the initial membership of the U.S. Supreme Couirt.

Wilson dominated the Pennsylvania ratifying convention in a one-man tour de force.
Early on, he laid down first principles:

There necessarily exists, in every government, a power from
which there is no appeal, and which, for that reason, may be
termed supreme, absolute, and uncontrollable.

Perhaps some politician, who has not considered with
sufficient accuracy our political systems, would answer that,
in our governments, the supreme power was vested in the
constitutions.... This opinion approaches a step nearer to the
truth, but does not reach it. The truth is, that in our
governments, the supreme, absolute, and uncontrollable
power remainsin the people. Asour constitutions are
superior to our legislatures, so the people are superior to our
congtitutions.  Indeed the superiority, in thislast instance, is
much greater; for the people possess over our constitution,

~-O--



control in act, aswell asright.

The consequence is, the people may change the constitutions
whenever and however they please. Thisisaright of which

no positive ingtitution can ever deprive them. 26

Wilson's elaboration of the popular sovereignty rejoinder was not some newly minted,
half-baked, ad hoc apology for Article VII. Rather, as hisimmediate audience well
understood, Wilson's speech built on arguments he and his allies had been crafting in
Pennsylvaniafor amost adecade. Asearly as 1777, they had articul ated--and acted
upon--the theory that the Pennsylvania amendment clause was not exclusive, and that
popular sovereignty first principles required that the People themselves, acting in special
conventions, retain the right to amend their Constitution at any time and for any reason.
27

Declarations of Rights

Here, then, was the Federalists emphatic popular sovereignty rejoinder to the anti-
Federalists second "illegal" gambit. Now that we understand its substance, we must
investigate its source. From whence did the Federalists derive these "first principles’ ?

Recall once again Madison's precise, lawyerly response to Carroll: "It was a principlein
the Bills of rights, that first principles might be resorted to. " Madison was of course not
referring to what we today call "the Bill of Rights'--the first set of amendmentsto the
federal Constitution--for that bill was not even proposed until 1789. What, then, did
Madison have in mind? The bill of rights of each state. And when we closely examine
the various bills of rights and declarations of rights issuing from the states between 1776
and 1790, we will see a dramatic pattern: Each state had explicitly endorsed at least one
statement--and in many cases several--that established popular sovereignty as that state's
lega cornerstone. These formulations both overlapped and varied. Again, space
considerations prevent offering more than atip of theiceberg. 28

Consider, though, the opening chords of Virginias Declaration of Rights-the first and
most influential of al the state declarations, adopted in June 1776, one month before
Jefferson's Declaration. Among the "rights ... of the good people of Virginia' constituting
"the basis and foundation of government” were these:

Sec. 2. That al Power isvested in | and consequently derived
from, people....

Sec. 3 ...of all the various modes and forms of government, that
is best which is capable of producing the greatest degree of
happiness and safety....

[W]hen any government shall be found inadequate or contrary
to these purposes, amajority of the community hath an
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indubitable, inalienable, and indefeasable right to reform, ater,
or abolish it, in such manner as shal be judged most conducive
to the public weal. 29

As the Federalist statesman and historian David Ramsay gushed in his 1791 History of the
American Revolution: "It istrue, from the infancy of political knowledge in the United
States; there were many defects in their [state] forms of government; but in one thing they
were dl perfect. They left the people in the power of altering and amending them,
whenever they pleased.” 30

To be sure, the language of state constitutions differed, and at least some omitted specific
language of aright of the People to alter or abolish in favor of more genera
pronouncements of popular sovereignty. If the various state declarations were legidative
codes, then we might well read them narrowly, under principles of expressio unius. But
these state declarations were emphatically not legidative codes. They did not clam to
create new rights but to declare ones the People already had, in reason or in custom. 31
By their very nature, not al the rights of the People could be specified, and so it would be
slly to make too much of a silence or omission--especialy if omitted language merely
clarified alogical corollary of explicit language, as the right of the People to alter or
abolish logically flowed from popular sovereignty. (The later federal Ninth Amendment
would explicitly confirm the silliness of reading Bills of Rightsin narrow expressio unius
fashion.) These declarations were quasi-judicial utterances, declaring the true common
law--common to all American states.

At the very least, a contrary inference--i.e., that the People were without the right to alter
their government--should require an emphatically clear, explicit rgjection of Virginids
(and every state's) premise of popular sovereignty. None of the states came close to this,
unless the reader fallsinto the expressio unius trap.

Majority Rule

One clever counter ploy to this Federalist rejoinder would try to read the various state
amendment clauses not as excluding, but as implementing--exclusively!--the Peopl€'s
right to ater or abolish. But this clever counter ploy fails. The Maryland amendment
clause empowered ordinary government--the legislature--and not the People themselves.
32 |n both Massachusetts and Pennsylvania, the amendment clause specified certain
dates for amendment in Massachusetts, 1795; in Pennsylvania, every seven years--
whereas first principles required that the People be able to ater or abolish at any time.
Sensing this, an anti-Federalist pamphleteer who played the illegality gambit in
Massachusetts explicitly conceded that 1795 was not exclusive, and need not be read as
such. 33 But by similar grammatical logic, the entire amendment clause was
nonexclusive; its date was syntactically intertwined with its other rules, and so the
concession gave away the game
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But far more fundamentally, the Massachusetts clause could not be considered as
implementing first principles since the clause expressly required a supermgjority of
popular support--and so too, --with the Pennsylvania clause 34 --whereas first principles
required that a ssmple majority of the People be empowered to alter or abolish. This
simple majority could occur in a"convention” of the People; popular sovereignty theory,
for good reasons, 35 sharply distinguished special conventions chosen in a special
election of the entire polity, for the sole purpose of effecting constitutional change--from
ordinary, everyday legisatures, and assimilated these specia convention assemblies to
"the People" themselves. But first principles clearly demanded that a smple, deliberate
majority of the polity--50 percent plus one--would suffice. The Massachusetts and
Pennsylvania clauses clearly failed this requirement, and thus had to be viewed as
nonexclusive as a matter of first principles.

The majority rule corollary of popular sovereignty and the right to alter or abolish
appeared most obvioudly in George Mason's celebrated Virginia Declaration, with its
explicit emphasis on the "indubitable, unalienable, and indefeasible” right of "a majority
of the community." No other state declaration addressed the issue explicitly, and clearly
none explicitly took issue with Virginia's Declaration.

Thislast point is not some lawyer's trick to prevail only by shifting the burden of proof.

In the 1780s, the special status of majority rule was extraordinarily well understood.

Both as a general default rule in the absence of specific language to the contrary, and as a
specific corollary of popular sovereignty, it literally went without saying in avariety of
declarations precisely because it was so obvious. Thus, Jefferson's 1776 Declaration
spoke only of "the right of the People to alter or abolish™ without specifying a precise
voting rule; but clearly Jefferson believed that popular sovereignty, best understood,
meant magjority rule--it went without saying. Indeed, for Jefferson "the first principle of
Republicanism is, that the lex majoris partis is the fundamental law of every society of
equal rights." Thisentailed "consider[ing] the will of the society enounced by the mgority
. as sacred asif unanimous.” 36

These views were near universal in the 1780s, for anyone who had read Locke knew that
magjority rule stood as a basic default principle of all assemblies. 37  But more
concretely: Americans understood the unique status of majority rule for implementing
popular sovereignty and the right to alter or abolish. 38

Even anti-Federalists shared this belief in mgority rule as a clear corollary of popular
sovereignty. Thus we find the very same Pennsylvania anti-Federalists who tried to play
the "illegal" card appearing to concede in the very next paragraph that perhaps the
Pennsylvania Constitution could be altered if "amajority of the people should evidence a
wish for such achange." 39 (The anti-Federalists denied that such a majority had
evidenced such adesire, pointing to the low voter turnout in electing convention
delegates; the obvious Federalist counterargument would be that in a properly called
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election, amagjority of those voting--not of those eligible--should prevail.) So too,
Federa Farmer, perhaps the leading anti-Federalist pamphleteer, wrote that "it will not be
denied, that the people have aright to change the government when the majority chuse it,
if not restrained by some existing compact” 40 i.e, avalidtreaty. InVirginiathe
firebrand Patrick Henry seemed to concede that the proposed Constitution's Article V was
in theory not exclusive--a point to which we shall return--but worried that in practice it
would be. 41 And if exclusive as a practical matter, it would, Henry argued, clearly
violate first principles, for a popular majority might not prevail under it. Henry quoted
Virginias Third Declaration verbatim, stressing its commitment to simple mgority rule,
and labeling it "the genius of democracy." 42

Perhaps most clear and most dramatic of all were the words of the great James Wilson in
his 1790 lectures on law in a passage that was as clear then as it is unknown now:

As to the people, however, in whom sovereign power resides, . .
. [flrom their authority the constitution originates: for their
safety and felicity it is established; in thelir handsit is clay in the
hands of the potter: they have the right to mould, to preserve, to
improve, to refine, and to finish asthey please. If so; can it be
doubted, that they have the right likewise to change it? A
majority of the society is sufficient for this purpose. 43

So much for the Founders words. If we turn instead to their deeds, we see an even more
vivid picture. Article VIl as atext nowhere specified that within each state convention a
simple mgjority would rule. But this was the universal understanding in every state. |
know of not a single leading anti-Federalist who tried to claim that, somehow, the
convention should follow supermajoritarian--that is, minority veto--principles. On the
contrary, men such as Patrick Henry explicitly conceded that they "must submit” to the
opinion of the convention "majority. 44 And in state after state, anti-Federalistsin the
final analysis acted on this understanding, accepting the legitimacy of the ultimate
outcome. The point here, though often overlooked today, is absolutely vital, for in many
states the convention vote was a squeaker: 30-27 in New Y ork; 187-168 in Massachusetts,
57-47 in New Hampshire; and 89-79 in Henry's own Virginia, for example. With so
many clever and ardent folk opposed to ratification, why did no one try to make hay of the
omission in the text of Article V11? Because majority rule really did go without saying. 4°

The Meaning of the Constitution

Though setting out merely to establish the basic legality of the act of constitution, before
closely parsing the text of constitution, we have in fact done much more. We have seen
how that act itself reflected and embodied--self-conscioudy--first principles of the legd
order, popular sovereignty and majority rule. Further, we have confronted various state
constitutional clauses that look remarkably like our federal Article V and seem, at first
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blush, to set out the exclusive mode of state constitutional amendment. But after more
careful inspection, we learned that these Article V analogues were and are not best read as
exclusive. Asamatter of first principles the polity had retained the legal right to ater or
abolish outside these analogues, by ssmple magjority vote.

And so the obvious question is. Why is the same not true for Article V itself? Why does
not a ssimple majority of the national People--for the Constitution forms one national
People from the formerly distinct thirteen state peoples--retain an analogous legal right to
alter or abolish its Congtitution outside Article V? 46 (Once again, Article V cannot be
read as implementing that right, because it is both gover nment--driven and minoritarian:
its rules may well thwart sensible constitutional changes strongly desired by a deliberate
majority of the American polity.)

There are indeed clear texts in the U.S. Constitution--texts outside Article V but very
much inside (indeed, fundamental to) the Constitution, understood as a unified document-
-that confirm the right we have rediscovered. When properly read, these texts say the very
same thing and serve the very same function at the national level as the state declarations
in the context of state Article V analogues.

THE PREAMBLE

Begin at the beginning. Do not the words "We the People of the United States . . . do
ordain and establish this Constitution” say it all? What We, acting by simple majority in
convention assembled (see Article VII), have ordained and established, cannot We, acting
similarly) alter or abolish? Of course, because the Constitution formed previoudly
separate state peoples into one continental People--Americans!--by substituting a true (and
self-described) Constitution for atrue (arid self-described) league, the relevant majority
after ordainment and establishment should be national, not state by state, as it was before
ordainment and establishment, under Article VII. An easy modern day analog comes
from corporate law: Company A and company B agree to merge, with the merger
approved by lawful majorities of each company's shareholders; but after merger, we look
to the lawful majority of shareholders of the newly formed company, United A&B. (And
we should not forget that Massachusetts, New Jersey and Connecticut had themselves
each been formed by mergers of previously separate colonies, prior to the American
Revolution.) To be sure, the Constitution redefined the relevant polity, but that
redefinition cannot change the basic nature of popular sovereignty. If it did, no state prior
to 1787 could have been grounded on popular sovereignty, for every new day brought a
dight redefinition of the polity, with sonic voters dying and others coming of age, with
western borders being relentlessly pushed back and new settlers brought in.

But, of course, every text finds itself embedded in ahistorical context. Did the Founders
themselves recognize the Preamble as atextua declaration of popular sovereignty and the
People'sright to alter or abolish? Indubitably. Once more| can present only afraction
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of the relevant evidence, 47 beginning with the man who wrote the first draft of the
Preamble, James Wilson: "What is the necessary consequence [of the Preamble]? Those
who ordain and establish have the power, if they think proper, to repeal and annul." 48

And listen to Edmund Pendleton, the great lawyer who headed the Virginia ratifying
convention, as he evoked the Preamble to prove that the People would retain alegal right
to ater or abolish. Article V, said Pendleton, smply set out one "easy and quiet”
mechanism of amendment; but because it was government -driven, it could not be
exclusive:

We, the people, possessing all power, form a government, such as
we think will secure happiness and suppose, in adopting this plan,
we should be mistaken in the end; where is the cause of alarm on
that quarter? In the same plan we point out an easy and quiet
method of reforming what may be found amiss. No, but, say
gentlemen, we have put the introduction of that method in the
hands of our servants, who will interrupt it from motives of self'
interest. What then?. . . Who shall dare to resist the people? No,
we will assemble in Convention; wholly recall our delegated
powers, or reform them so as to prevent such abuse; and punish
those servants who have perverted powers, designed for our
happiness, to their own emolument .49

The leader of the Virginia anti-Federalists, Patrick Henry, appeared to concede
Pendleton's legal analysis, but predicted that afederal standing army would prevent the
People from ever exercising their legal right to "assemble" in convention. 50 In light of
the Pendleton-Henry exchange,, the declaration issued by the entire Virginia convention to
accompany its ratification takes on added significance: "The powers granted under the
Constitution, being derived from the people of the United States, may be resumed by
them, whenever the same shall be perverted to their injury or oppression. " 51

And if we need still further proof, we shall find it in the first Congress, where James
Madison proposed various "declaratory and restrictive" amendments to the Constitution.
52 Although our federal Bill of Rights was eventually tacked on to the end of the original
document, Madison initially proposed to interweave new clauses directly into the original
fabric. One of these proposals was to append a prefix to the Preamble, which included the
following: "That the people have an indubitable, unalienable and indefeasible right to
reform or change their government.” 93 Not one representative quarreled with Madison
on the substance of this claim, but the prefix was eventually dropped precisely because its
detractors deemed it redundant, given the broad meaning of the Preamble itself. 54
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THE NINTH AND TENTH AMENDMENTS

Closely related to the Preamble were words that eventually became the Ninth and Tenth
Amendments:

The enumeration in the Constitution, of certain rights, shall not be
construed to deny or disparage others retained by the people.

The powers not delegated to the United States by the
Congtitution, nor prohibited by it to the states, are reserved to the
states respectively, or to the people.

Conventiona wisdom misses this close triangular interrelation. The Ninth is said to be
about unenumerated individua rights, like persona privacy; the Tenth, about federalism;
and the Preambl e, about something else again. But look again at thesetexts. All are at
their core about popular sovereignty  All, indeed, explicitly invoke "the people.” In the
Preamble, "We the people ... do" exercise our right and power of popular sovereignty,
and in the Ninth and Tenth amendments, expressly "retain” and "reserve" our "right" and
"power” to do it again. If the Ninth ismainly about individua rights, why does it not
speak of individua "persons’ rather than the collective "people’ ? If the Tenth isonly
about states' rights, why does it stand back to back with the Ninth, and what are its last
three words doing there, mirroring the Preamble's first three? In fact, both amendments
trace their lineage to declarations in the ratifying conventions, including New Y ork's, with
strong Popular sovereignty overtones:

That the powers of government may be reassumed by the People,
when so ever it shall become necessary to their Happiness; that
every Power, Jurisdiction and right, which is not by the said
Congtitution clearly delegated to the Congress of the United
States, or the departments of the government thereof, remains to
the People of the several States, or to their respective state
governments to whom they may have granted the same. 55

Similarity, James Wilson had emphasized that the people, who "never part with the
whole" of their "original power, may always say, WE reserve theright to do what we
please." 56

THE RIGHT OF THE PEOPLE TO ASSEMBLE

The popular sovereignty motif sounded by the words "the People” in the Preamble and
Amendments Nine arid Ten should aert usto the words and music el sewhere in the
Constitution. Arid once aderted, we hear yet another clear affirmation of the first
principles of maority-rule popular sovereignty: the First Amendment "right of the people
to assemble.”
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As Gordon Wood has observed, "conventions ... of the people ... were closely allied in
English thought with the peopl€'s right to assemble  for example, we find Blackstone
describing how in 1688 the British people, through Parliament, "assemble[d]” in
"Convention." 57 Arid in revolutionary America, we almost invariably find the ideas arid
words "people," "assemble," arid "convention” tightly clustered in discussions of popular
sovereignty. 58 Recall Edmund Pendleton’s pointed phrase that if dissatisfied with
ArticleV, "the people” will “assemble in convention " -clustered words repeated by
Patrick Henry in his apparent concession of the point. Members of the First Congress
clearly understood all thisin 1789, as evidenced by a casual reference in Congress itself to
"assembling in convention." 9

Thus, a core meaning of "the right of the people to assemble" in 1789 was their right to
assemble in convention.” 60 To be sure, this was not the only meaning, for the text
radiated beyond this core, just as the text of the Ninth Amendment radiated beyond the
core right of the People to popular sovereignty. But there is no doubt that in both places
the words "the people” do indeed mean-at least-just that.

Objections and Conclusions

| thus state the following theorem: Just asfirst principles and various state declarations
required us to rethink and ultimately reject the seeming exclusivity of state analogues to
Article V, so too do first principles and various other parts of the federal Constitution
require us to abandon the seeming exclusivity of Article V itsalf.

If thisis correct, we need to seriously rethink much of constitutional law. But as| have
learned over the years, many doubt its validity. | take up some of the possible objections.
61

The Novelty Objection

This can be summarized as follows: Given the magnitude of the claim, which goes to the
very essence of our constitutional order, why hasit not been offered before or, even more
to the point, acted upon by my beloved "People” ? It has not, and they have not. Thusit
isjust too novel to be true.

Not surprisingly, | disagree. Even if one stipulates that my theorem is novel to most
contemporary readers, it would surely have not been so to "We the Peopl€e" of 1787 who
did ordain and establish our Constitution. As| hope | have shown, they understood and
self- conscioudy acted upon the theorem and its underlying principle of mgority-rule
popular sovereignty. Perhaps the impression of "novelty" is, alas, aresult of ignorance of
the thought of our constitutional ancestors.

Our entire perspective on the place of mgority rule in our Constitution may be askew, in
part because of our post-Locbner preoccupation with the "countermgjoritarian difficulty”
posed by judicia review and, concomitantly, the emphasis on the "majoritarian” nature of
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Congress and state legislatures. Instead of dwelling on the relationship between
legidatures and courts, we need to see how the People ordained the supreme law by
majority-rule popular sovereignty. And we must ask if the People can do this again.

Indeed, we have spent far too little attention generally pondering the processes of
constitutional change. Analytically, much of our constitutional order exists in the shadow
of constitutional amendment rules, yet these rules have received far less serious theoretical
attention than their specia status demands. And to understand how the Constitution can
be legally amended, we must better understand how it was legally brought into existence.
The majoritarian Preamble and Article VII--literally the original Constitution's textual and
performative alpha and omega--stand on an anayticaly higher plane than
"countermajoritarian” provisions such asthosein Article 1.

When sophisticated theorists do touch on the Preamble, or Article VI, it istoo often with
acynica smirk on their lips: who but a rube could take serioudy the winkingly
democratic phrase "We the People" But--Charles Beard notwithstanding--the act of the
constitution was not some antidemocratic, Thermidorian counterrevolution, akin to a coup
d'etat, but was instead the most participatory and magjoritarian event the planet had ever
seen (and lawful to boot). Looking backward from today, we see al the painful
exclusions--of women, of daves--but often miss the breadth of inclusion, looking
backward from 1787. Americans did not receive their supreme law from On High, from
some Great Man claiming a pipeline to God--Moses, Solon, Lycurgus--or from some
conclave of fifty-five demigods in Philadel phia (which merely proposed a piece of paper).
Nor did Americans simply inherit their supreme law from immemoria custom. Rather,
Americans did ordain and establish their supreme law--peacefully, deliberately, and
lawfully by mgjority-rule popular sovereignty. The act electrified Europe and doomed the
ancien regime. The novelty objection, in short, suffers from remarkable amnesia
concerning the Constitution's words and deeds.

The obvious overlaps between state declaration of rights and the federal bill should
remind us of the general importance of the state constitutional experience in shaping
American constitutional discourse. Yet here, too, the mainstream suffers from amnesia
To my knowledge, no modern legal scholar has carefully examined the state Article V
analogues from 1787 and pondered their significance for Article V itself And perhaps
because of the pervasive nationalism of today's law schools, few constitutional scholars
are even aware of the dramatic pattern of majority-rule popular sovereignty in amending
state constitutions after 1787.

As Massachusetts Assistant Attorney General Roger Sherman Hoar documented in a 1917
book, innumerable amendments to state constitutions occurred in awide variety of states
in the nineteenth century by modes of state popular action not explicitly authorized by
preexisting state constitutions, and often in the teeth of what at first seemed exclusive
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Article V analogues. 62 In short, in both word and deed, majority-rule popular
sovereignty was alive and well throughout the nineteenth century, if we only know where
to look.

The Deliberation Objection

Another objection: Does the theorem mean that the magjority can do anything, it wants?
Instantaneoudly? Surely magjority rule must at least be deliberate rather than whimsical.
And so multiple vote and minority veto rules should be permitted, aslong as they truly do
induce deliberation.

It does not necessarily follow from the theorem that the magjority can ssimply do whatever
it likes. Majority rule does not necessarily imply majority will or mgority whim. James
Wilson, for example, clearly stated that the People stood under God and natural law; and
that a majority was not entitled to do simply whatever it pleased. 63 There is no paradox
or contradiction here.  Wilson is simply reminding us that, just as Parliament as sovereign
was both supreme legidature and supreme judiciary in England, so in Americawere the
People. Asjudges they were indeed bound by the higher law of God; but legally, they
were the earthly judges of that law, the True and Ultimate Supreme Court. Sitting in their
judicid capacity, they had duties as well as rights, and could not smply do whatever they
pleased if doing so would indeed trench on inviolable rights. And in exercising their
judicia judgment, as in exercising their legidative will, the People act by smple
magjorities--as do inferior legisators and courts, asagenera rule. (The Supreme Court,
under ArticleIll., acts by majority rule among the justices; but that does not mean that, in
theory, the justices may simply do whatever they please.)

In order to properly deliberate--legidatively as well asjudicialy--the People must indeed
be exposed to and must engage opposing ideas; the majority should attempt to reason with
and persuade dissenters, and vice versa.  Magjority-rule popular sovereignty presupposes a
deliberate mgjority of the collective "People,” not a mere mathematical concatenation of
atomized "persons.” In the words of Publius opening sentence: "Y ou are called upon to
deliberate on a new Constitution for the United States." 64

Because the requisite convocations and deliberations could not occur en masse in 1787
among all voters, the Founders relied on smaller conventions to speak as and for the
People. Direct specia election for a single purpose would minimize the "agency gap"
between convention and electors; but the convention could carry on extended
deliberations and discussions that would be difficult in the polity at large. 1n 1787, a
referendum would have been aless true index of the will and judgment of a deliberate
majority, given that many voters in the referendum would not have had the benefit of
focused discussion from the most articul ate proponents of varying views.

Today, because of vast improvements in communication and transportation technol ogy--
radio, television, cable, fiber-optics, electronic town meetings, etc.--there may be ways to

~-19--



retain the deliberation of the convention while providing for even more direct popular
participation, akin to referenda.  There thus remains considerable room for flexibility in
implementing the deliberation requirement, including, perhaps, a requirement for two
separate votes, spaced far enough apart to allow true conversation and conversion to
occur) and for second thoughts to cool fleeting fancy. But there can be no similar
compromise on the principle of smple mgjority rule. Asthe framing generation well
understood, and modern political science has reaffirmed, smple majority rule has unique
mathematical properties. It isthe only workable voting rule that treats all voters and all
policy proposals equally. 65 And once it is abandoned, there is no logical stopping point
between, say, a 50 percent plus two rule, and a 99.9 percent rule. And the latter, of
course, surely is not rule by the People.

Thus, in the pregnant phrase "deliberate mgority,” there is no unique mechanism for
ensuring deliberation, but majority rule does have a unique instantiation. The people
must talk, listen, and vote, and that takestime. (The peopl€e's right to alter or abolish "at
any time" cannot, by itsvery nature, be instantaneous.) But when they do vote, a
majority, however small, must in the end prevail over a minority.

The Individual Rights Objection

But what about individual rights? In the end, individual rightsin our system are, and
should be, the products of ultimately majoritarian processes. Once again, there is nothing
paradoxical about this. Sloppy philosophical rhetoric notwithstanding, there is nothing in
the ontological character of a"right" that requires that it be vested in an "individual" or
"minority against the“maority.” Itis perfectly intelligible to speak of majority rights.
And historically, many of the most important rights in the federal Bill of Rights and its
state counterparts have been majoritarian rights of the people. Through majoritarian
processes, We the People have also recognized rights of individuals and minorities, and
extended the right to be part of We the Polity to formerly excluded elements of society
such as black men and women of al races.

Conventional wisdom emphasizing "countermgjoritarian” judicia review to protect
unpopular rightsis also shortsighted. Presidents select judges, and presidents are el ected
by maorities. In the long run, rights will only be safe if they are understood and accepted
by the polity, and not just the judges.

The individual rights objection may also prove too much, for at least some variants are
opposed to any amendment of certain rights. But the question before the house is not
whether amendment can occur, but how. Why do individual rightists trust government
with the power to amend but not the People? To be sure, government must act with
supermajorities--but that is precisely because government officials often have interests
separate from their constituents, in ways that often threaten liberty.
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The Geographic Objection

But doesn't Article V exist to protect geographic minorities? No. Analytically, the rules
of Article V may be satisfied even if an amendment is fiercely opposed in one geographic
section of the country. And the analytic point has powerful empirical support. The
leading political science study of the federal anendments since the Founding, authored by
Alan Grimes, concludes that a dominant "characteristic of amendment politics has been
the sectional or regiona aspect of the political struggle. 66 The very titles of Grimes
chapters are devastating to the geographic objection. Amendments One through Twelve
are labeled the " Southern Amendments’; Thirteen through Fifteen, the "Northern
Amendments’; Sixteen through Nineteen, the "Western Amendments’; and Twenty-three
through Twenty-six, the "Urban Amendments.”

Indeed, the Framers explicitly rejected the premise underlying the geographic objection.
In response to concerns at Philadel phia that one day, the population of western states
would overwhelm the East, James Wilson proclaimed:

Concelving that all men wherever placed have equal rights and
are equally entitled to confidence, [I view] without apprehension
the period when afew States should contain the superior number
of people. The mgority of people wherein found ought in all
guestions to govern the minority. If the interior country should
acquire the majority they will not only have the right, but will.
avail themselves of it whether we will or no. 67

That a maority within a polity should rule, regardless of geographic distribution, is
confirmed not just by the leading Founder's words but--here too--by the act of constitution
itself. Georgias Article V analogue required a majority within each Georgia county and
yet the analogue, like those of its sister states, was supplanted by Article VII’'sssmple
majority vote of the state convention as awhole regardless of geography. 68

The Federalism Objection

But are states within the union truly akin in counties within states? Perhaps the theorem
isindeed true as a matter of state constitutional law; but doesn't the federal--or, at least,
mixed-nature of our continental union render state Article V analogues ultimately not
analogous?

Here, at last, we come to the hardest objection to my theorem. We have reached afork in
the road,, and must choose one of three paths. And that choice will make all the
difference.

Path no. | was Jefferson Davis: The people of each state remained sovereign even after
union, and as such, retained the inalienable right notwithstanding Article V--to alter or

_-21--



abolish their government, and even withdraw from the Union, by simple majority-rule
popular sovereignty state by state.

Path no. 2 was James Wilson's.  After ratification under Article VII, We the People
became--if we were not aready before--atruly continental people. Asfar asthe
continental Constitution was concerned, mgjority-rule popular sovereignty outside Article
V meant a national majority. State peoples continued to exist, and in effect enjoy
sovereign powers over their own state legidatures and state constitutions.  And thus, for
state constitutional purposes, state peoples continue to retain the right to alter or abolish
outside their state Article V analogue. But the state peoples are clearly subordinate to the
national People, just as state constitutions are subordinate to the national Constitution.
The people of asingle state may not nullify the federal government's action but the
national People may. Unilateral secession by the part is void, but the whole People can
peacefully agree to divide, just as they can agree to merge with other peoples--for
example, by admitting Texas.

Path no. 3 was James Madison's. Ordinary government under the Constitution was neither
wholly "national” nor purely "federal”--federal" here meaning league like, asin the
Articles of Confederation. Aswith ordinary government, so too with constitutional
amendment. Neither the people of each state nor the People of the nation were wholly
sovereign. Sovereignty had somehow been divided, with Article V embodying the
precise--exclusive--terms of the division.

Which path is most plausible? Not, | think, Jefferson Davis. For the text of the
Constitution made clear in Article VI that any state constitutional. provision-- if adopted
by maority-rule popular sovereignty in a state--was clearly inferior to the federal
Congtitution. And Article V makes clear that a state people can be bound by afedera
amendment even if that state people in state convention explicitly reject the amendment.
(Here, Article V differs dramatically from Article VII) Both of these provisions are
logically inconsistent with the sovereignty of the people of each state.  And if we
examine the Constitution of 1787 as an act, and not a mere text, we will find no one--on
either side of ratification---asserting that after ratification a state people could unilaterally
secede at will. 69

That leaves us with a choice between the Constitution's two greatest architects, James
Madison and James Wilson. And on this vital question, Wilson--though |ess celebrated
and studied today--was the truer prophet, seeing further and more clearly. Wilson built
his argument axiomatically on the idea that sovereignty was absolute and indivisible. This
view was amost universally held in the 1780s. Divided sovereignty was seen as logical
contradiction, a"solecism."” 70 Indeed, asfar as 1 can tell, Madison was the only major
figure who believed in it.
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Why did virtually no one follow Madison's lead in this point? Perhaps because they
understood that "divided" or "mixed" popular sovereignty was no popular sovereignty. A
fundamental principle for republican government was that the majority should rule, and
divided sovereignty betrayed that fundamental principle. The formal principle of popular
sovereignty, in other words, cannot tell us whether we should be a state people, or a
national People, but it does insist that we be one or the other. (And since Davis was
wrong, Wilson must be right.) For if sovereignty can indeed be divided--as only Madison
believed--then We the People today cannot control our fate. Thisis not popular self-rule;
it isrule from the cold graves of dead men of congtitutions past. Self-evidently, that is
not what Jefferson meant in 1776, what Wilson meant in 1787, or what we should accept
today.
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